STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
C AND C MECHANI CAL CONTRACTORS,
Petitioner,
VS. Case No. 06- 3958

DEPARTMENT OF REVENUE,

Respondent .

N N N N N N N N N N

RECOMVENDED ORDER OF DI SM SSAL

Because this case may be determ ned upon the pl eadi ngs and
papers filed, no final disputed-fact hearing has been held.

STATEMENT OF THE | SSUE

VWhet her this cause should be dism ssed for Petitioner's
failure to conply with Section 120.80(14)(b)3., Florida
St at ut es.

PRELI M NARY STATEMENT

This cause was referred to the Division of Adm nistrative
Heari ngs on or about Cctober 12, 2006.

On Cctober 26, 2006, a Notice of final disputed-fact
hearing and an Order of Pre-hearing Instructions were entered.

On Novenber 13, 2006, Respondent Agency filed its Motion to
Dismss. Petitioner filed no tinely response in opposition as
permtted by Florida Admi nistrative Code Rule 28-106.204. On

Novenber 28, 2006, Respondent filed an affidavit of Martha



WAt ki ns in support of its Mdtion to Dismiss. |n an abundance of
caution, oral argunment was heard by tel ephonic conference cal

on Novenber 29, 2006. By an Order entered Decenber 6, 2006, the
final disputed-fact hearing was cancelled; the Mdtion to Dism ss
was taken under advisenent; and each party was permitted to file
a menorandum of | aw, on or before, January 11, 2007.

Respondent tinely filed its Menorandum of Law, together
with a Second Affidavit of Martha Watkins. Petitioner filed its
Menor andum of Law late. On January 16, 2007, Respondent filed a
Motion to Strike Respondent's |ate Menorandum On January 17,
2007, Petitioner filed a Response to Respondent's Mtion to
Strike. On January 18, 2007, Respondent filed a Reply to
Petitioner's Response, a pleading not authorized by any rule.

Once again, in an abundance of caution, all filings have
been consi der ed.

FI NDI NGS OF FACT

1. Petitioner is contesting an assessnent of taxes,
pursuant to an audit conducted by Respondent Department of
Revenue. The total anmount of the assessment was $32, 312. 24.

2. Following the audit, in a letter to the Departnent's
audi tor dated April 17, 2006, Petitioner's counsel stated that
taxes "in the anpunt of $5,744.80 is sonething [Petitioner]
woul d be obligated to pay under the | aws of the State of

Florida, and as such, they are willing to do so. They woul d be



wl/

willing to pay interest due on this noney. Thi s stat enment

constitutes a clear adm ssion that Petitioner owes the stated
amount of the tax, $5,744.80, plus interest that accrues daily.

3. Petitioner's Menorandum nmakes the un-sworn statenent
t hat :

At the time the parties nmet to discuss the
assessnment with the representative of the
Departnent of Revenue, Martha Watkins, they
of fered to pay $5, 744.80 of the taxes but
were informed it was part of the $32, 312. 24,
and they could either pay it all or contest
it.

At all times naterial hereto the petitioners
have stood ready to pay the $5,744.80. On
April 17, 2006, we wote a letter to Martha
Wat ki ns making this offer for the second
time. On August 17, 2006, we again wote to
t he Departnent of Revenue attachi ng our
letter of April 17, 2006, again meking this
offer. At no time was a response received
to either letter.

4. The August 17, 2006, letter alluded to in Petitioner's
Menmorandum i s not of record and neither a copy of that letter,
nor an affidavit of its contents, has been submtted by either
party.

5. At no time has Petitioner asserted that any anount of
tax noney was unequi vocally tendered to Respondent. No
affidavit to that effect has been filed in this case.

6. The Second Affidavit of Martha Watkins, submitted with

t he Departnment of Revenue's tinely Menorandum states, in

pertinent part:



4. | conducted the audit of C AND C
MECHANI CAL CONTRACTORS, INC., from which
arose the chall enged assessnent and this
controversy.

5. During the course of the audit, and
subsequent comruni cation with C AND C
MECHANI CAL CONTRACTORS, |INC., regarding the
audit and assessnent of taxes and interest,
C AND C MECHANI CAL CONTRACTORS, | NC., nmde
at | east one settlenent offer, that was
unaccept abl e, and was rejected by the
Departnent as such. At no tinme did C AND C
MECHANI CAL CONTRACTORS, | NC., unequivocally
tender to ne, or unequivocally offer to
tender to nme, the uncontested tax and
applicable interest, and at no tinme did |
refuse to accept any paynent of taxes.

7. On Septenber 21, 2006, a Request for Administrative
Hearing was filed with the Departnent of Revenue.

8. On Septenber 28, 2006, the Executive Director of the
Department of Revenue entered an Order Dismissing the Petition
wth Leave to Anend. That Order reads, in pertinent part:

On Septenber 21, 2006, the Florida

Depart ment of Revenue received a "Request
for Adm nistrative Hearing" from Petitioner,
C & C Mechanical Contractors. Wiile the
docunent clearly is a request for hearing,
the petition does not state what the
Petitioner is disputing. A record search
shows that at | east one Notice of Proposed
Assessnent was issued by the Departnent on
June 15, 2006 to this Petitioner. It is

i npossible to determne fromthe petition
whet her this proposed assessnent is being
chal l enged. However, because this request
was sent within the applicable tine frane to
di spute the Notice of Proposed Assessnent,
the Departnent will treat it as such.



As required by law, the notice stated that a
formal protest for an adm nistrative hearing
had to be received in the Ofice of the
CGeneral Counsel within sixty days after the
assessnent becanme final and had to be in
conpliance wth chapter 120, Florida
Statutes. The petition fails to neet the
requi rements contained in chapter 120,
Florida Statutes and Uniform Rul e 28-

106. 201, Florida Adm nistrative Code, the
appropriate rule for use in filing a
petition requesting a hearing involving

di sputed issues of material fact. A copy of
the appropriate rule is provided with this
order.

Specifically, the petition does not contain:
(1) a statenment of when and how t he
Petitioner received notice of the agency
decision; (2) all disputed issues of
material fact. |If there are none, the
petition nust so indicate; (3) a concise
statenment of the ultimate facts all eged,
including the specific facts the Petitioner
contends warrant reversal or nodification of
t he agency's proposed action; (4) a
statenment of the specific rules or statutes
the Petitioner contends require reversal or
nodi fi cati on of the agency's proposed
action, and (5) a statenent of the relief
sought by the Petitioner, stating precisely
the action the petitioner wi shes the agency
to take with respect to the agency's
proposed acti on.

Because of these deficiencies, Petitioner's
docunent ati on nmust be di sm ssed.

| T I'S ORDERED:

The petition for hearing filed by Petitioner
is DISM SSED. Such dismssal is wthout
prejudice to Petitioner to anend the
petition to provide the information |isted
above.



9. On Cctober 11, 2006, the Arended Petition for
Adm ni strative Hearing was filed with the Departnent of Revenue.
That Anended Petition stated, in pertinent part:

1. The Petitioner received a certified

| etter dated June 15, 2006, stating taxes
were due and owing in the anount of
$32,312.24. This anount included $5,774.80
in fabrication cost taxes which the
Petitioner does not object too [sic]. The
bal ance of the $32,312.24 was for taxes on
itenms sold to non-taxable entities. The
Petitioner would object to these taxes and
gi ves as grounds the foll ow ng:

a) Itens sold to non-taxable entities are
not subject to the Florida Tax Code.

b) The departnent nade a determ nation the
itens sold to the non-taxable entities were
taxabl e stating the contractor, in this case
the Petitioner, was the end user.

c) Florida Tax Code states in part ". . . a
determ nati on whether a particul ar
transaction is properly characterized as an
exenpt sale to a governnent entity or a
taxable sale to a contractor shall be based
on the substance of the transaction rather
than the formin which the transaction is
cast." The departnent "shall adopt rules
that give special consideration to factors
t hat govern the status of the tangible
personal property before its affixation to
real property."

d) The Departnent of Revenue has adopted a
rule which is in violation of the incident
[sic] of legislature and contrary to Florida
Statute 212.08.% (Enphasis supplied).



10. The Amended Petition constitutes a clear adm ssion
that the $5,744.80 portion of the taxes due under the audit were
both uncontested and owed, as of Cctober 11, 2006.

11. The first Affidavit of Martha Watkins, filed
Novenber 28, 2006, in support of the pending Mdtion to Dism ss
states, in pertinent part:

1. | ama [sic] sui juris and otherw se
conpetent to testify in this matter

2. | amenployed by the Florida Depart nment
of Revenue in the position of Tax Auditor
L.

3. | amfamliar with the accounts,
accounting net hods, and mai nt enance of
records at the Florida Departnent of Revenue
for sales tax, interest, and penalties.

4. | am authorized by the Departnent of
Revenue to nmake affidavit regarding the
paynent status of sales taxes, interest and
penalties relative to registered Florida
deal ers.

5. | have reviewed, and have persona

knowl edge of the accounts of the Florida
Departnment of Revenue regarding tax paynent
of C&C MECHANI CAL CONTRACTORS, INC., a

Fl orida corporation that has in the past
been issued a Certificate of Registration by
t he Departnent of Revenue.

6. According to the records of the
Departnent of Revenue, as of Novenber 27,
2006, C&C MECHANI CAL CONTRACTORS, INC., has
not paid any suns to the Departnent of
Revenue agai nst the assessed outstanding

bal ance of sales tax, interest or penalties,
since prior to April 16, 2006.



CONCLUSI ONS OF LAW

12. The question of jurisdiction my be resolved in
response to the Motion to Dism ss upon the foregoing facts.

13. Section 120.80(14)(b)3., Florida Statutes, reads, in
pertinent part:

(14) DEPARTMENT OF REVENUE. - -

* * %

(b) Taxpayer contest proceedings.--

* * %

3.a. Prior tofiling a petition under this
chapter, the taxpayer shall pay to the

appli cabl e departnent the anount of taxes,
penal ties, and accrued interest assessed by
t hat departnent which are not being
contested by the taxpayer. Failure to pay

t he uncontested amobunt shall result in the
di sm ssal of the action and inposition of an
addi ti onal penalty of 25 percent of the
anount taxed.

b. The requirenents of s. 72.011(2) and
(3)(a) are jurisdictional for any action
under this chapter to contest an assessnent
or denial of refund by the Departnent of
Revenue, the Departnent of Hi ghway Safety
and Motor Vehicles, or the Departnent of
Busi ness and Prof essi onal Regul ation.
(Enmphasi s supplied.)

14. Section 72.011(1)(a), Florida Statutes, specifically
addresses both circuit court and Chapter 120 actions.® Section
72.011(2) and (3)(a) addresses the tine frane within which

actions may be brought and how t he uncontested tax and ot her



nonies are to be handled if they are paid into the circuit court
action.

15. Petitioner clains an estoppel, but has failed to prove
the necessary elenments of an estoppel. Conditional offers to
pay do not equate with the tender of a check for the uncontested
partial amount.

16. Petitioner asserts that Respondent's failure to
respond to Petitioner's settlenment offers led Petitioner to
believe its only course of action was the filing of a Section
120.57(1) petition, but this is fallacious reasoning. Silence
by a statutory taxing authority existing for the sole ultimte
pur pose of collecting taxes cannot reasonably be equated with a
refusal to accept an offered partial paynent. There was no
affirmative representation by the Agency, and thus no est oppel
| ies agai nst the Agency. |If the audit/assessnment was not to
becone final, in whole or in part, a legally sufficient petition
was necessary, but that necessity does not change the clear
| anguage of the statute, which nakes paynent of the uncontested
tax anmount prerequisite to the filing of such a petition.

17. Wiile Petitioner did offer to conprom se the
$32, 312. 24 by the paynent of a fraction of that anount, there is
no evidence Petitioner attenpted to actually pay the uncontested
portion of the assessnent wi thout qualification or condition

attached. In the absence of such unequivocal tender of paynent,



this forumis required by law to dism ss the case as w t hout
jurisdiction.

RECOMVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is

RECOMMENDED t hat the Florida Departnent of Revenue enter a
final order dism ssing the Anended Petition.

DONE AND ENTERED this 27th day of February, 2007, in

Tal | ahassee, Leon County, Florida.

fifo i

ELLA JANE P. DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 27th day of February, 2007.

ENDNOTES
1/ In conpliance with Section 90.408, Florida Statutes,
proposed settlenment ternms were redacted fromthis letter when it
was attached to Respondent's Mdtion to Di sm ss.
2/ Due to the reconmmendation of this instant Recormended O der

it is not necessary to address |lack of jurisdiction of this
i ssue either due to Petitioner's failure to file a rule
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chal l enge directly with the Division or with regard to Section
120.57(1)(e), within this cause.

3/ Section 72.011(3)(b)2, Florida Statutes provides, in
pertinent part, that "if . . . it is determined . . . that a
plaintiff, due to a good faith de mnims error failed to conply
[wth the requirenent that any uncont ested tax be paid], the
plaintiff shall be given a reasonable time within which to
conply before the action is dismssed." The statute goes on,
however, to define a de mnims error as limted to one that

i nvol ves an ampunt of unpaid and uncontested tax that is equal
to or less than five percent of the assessnent, and goes further
to specifically exclude fromconsideration for a waiver from

di sm ssal any case wherein an uncontested tax that exceeds five
per cent of the assessnent is not paid. The statute discusses
oversi ght or excusable error, but not conprom se.
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The Carlton Buil ding, Room 104
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency t hat
will issue the final order in this case.
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